is to protect the public interest by maintaining
a free flow of information to the government con-
cerning possible violations of the law and to
protect persons supplying such information from
retaliation. Royiaro, 353 U.S. at 59; Hodgson v.
Charles Martin Inspectors of Petroleum, Inc., 459
F.2d 303, (5th Clr. 1972). The privilege is
qualified, however, and where disclosure is
essential to the fair determination of a case,
the privilege must yield or the case may be
dismissed. Roviaro, 353 U.S. at 60-61.

6 FMSHRC at 2522-23. We also detailed the procedures that an admini-
strative law judge should follow in order to determine the existence of
the privilege while balancing the competing interests of confidentiality
and disclosure:

The Judge should order the Secretary to turn over
the ... material withheld for an in camera in-
spection.  In evaluating this material, the judge
should first determine whether the information
sought by the respondents is relevant and, there-
fore, discoverable. If he concludes that the
material is discoverable, he should then deter-
mine whether the information is privileged.
Application of the Informers privilege should be
based upon the definition of "informer" adopted
above.

Recognizing that the informer's privilege is
qualified, if the judge concludes that the
privilege is applicable, he should next conduct a
balancing test to determine whether the respon-
dents' need for the information is greater than
the Secretary's need to maintain the privilege to
protect the public Interest.  Drawing the proper
balance concerning the need for disclosure will
depend upon the particular circumstances of this
case, taking into account the violation charged,
the possible defenses, the possible significance
of the informer's testimony, and other relevant
factors. Among the relevant factors to be con-
sidered are the possibility for retaliation or
harassment, and whether the information is avail-
able from sources other than the government.

6 FMSHRC at 2525-26.

In the Instant proceeding, the issue of the informer's privilege
arose at the time of the hearing and its invocation obligated the judge
to consider it in a fair and judicious manner. Here the judge made no
attempt to conduct an in camera Inspection of material offered to support
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